United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 
REPLY BRIEF 



I 


{Hniteb States Court of Appralg 


FOR THE SECOND CIRCUIT 


74-2344 


SIDNEY N. ROSENTHAL, 


Plaintiff-Appellant, 


vs * r( JAN 29 1975 

5 M SU^;. DEETJEN & co " HEINZ BIEL » john r. V r 

WTmSm^' KNIG »T, JEAN-FRANCOIS DeCHARR^RE,. ’ uiw^ 

G * FALL0N » ROBERT P. MAHUSKE, PETER McGEE/^ -" 
t^„ T J RANGEL0 » EST A T E OF ANDREW WILLIAMS, ESTATE 
P * EAGEN, ESTATE OF RUDOLPH DEETJEN, CARL 
MURI EL DEETJEN, RUDOLPH H. DEETJEN, JR., 

PAUL PORZELT, CHARLES SCHUBERT, BRIAN O'NEILL. 

THOMAS J. STEVENSON, JR., ALBERT EMANUELL, II, 

Defendants-Appellees 


REPLY BRIEF FOR APPELLANT 

On Appeal from Order of the United States District 
Court for the Southern District of New York 


MURRAY M. WEINSTEIN 
Attorney for Plaintiff-Appellant 
217 Broadway 
New York, N.Y. 10007 

SAMUEL J. WEINSTEIN 
Of Counsel 


LEGAL MIMEOGRAPHING SERVICE. INC. 
561 Broad St.. Newark. N. J. (201) 643-4292 


3 






TABLE OF CONTENTS OF REPLY BRIEF 


Paqe 


ARGUMENT: 

Defendants have not shown in their answerinq 
brief that there exists any dispute or con¬ 
troversy which must be submitted to arbitration 

A. Alleqation that there still exist claims 


which arose prior to August 31, 1970. 1 

B. Alleqation that there are claims which 

arose after Auqust 31, 1970. 4 

CONCLUSION. (■ 


CASES CITED 


Necchi v. Necchi Sewinq Machine Sales Corn T( 
'34R P. 5H tei (i ci'r., 19<55J , cert, denied, 
383 u.s. 909 .7777..777777. 

Prima Paint Corp. v. Flood & Conklin Mfq. Co., 
389 U.S. 395 (19?7).T.. ........ 









A R G U M E N T 


DEFENDANTS HAVE NOT SHOWN IN THEIR 
ANSWERING BRIEF THAT THERE EXISTS ANY 
DISPUTE OR CONTROVERSY WHICH MUST BE 
SUBMITTED TO ARBITRATION 

A> Tha L There .. S ?: in Exist Clalm!! whig h Arose 

Defendants contend that they have no requirement at 
this staqe of the proceedings to come forward with proof to 
show the existence of any claims arising prior to Auqust 31, 
1970 (Appellees' brief, p. 2). Defendants have stated their 
position quite simply: "Merely putting at issue the allega¬ 
tions of the complaint is sufficient to show a dispute be¬ 
tween the parties" (Appellees' brief, p. 2). Does the mere 
assertion by one of the parties that there is a dispute, no 
matter how Improbable it is that there is any such dispute, 
automatically prevent this Court from determining whether 

there is any dispute which is required to be submitted to 
arbitration? 

The Supreme Court has determined that the question of 
arbitrability is for the courts (see cases cited at p. 6 of 
Appellant's brief). How can a court properly determine 
whether an issue is to be submitted to arbitration unless one 
of the parties establishes some basis, ijn fact , for such a 
contention? It is incumbent upon the defendants, as the movina 
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partv for the notion to stav these proceedings pending 
arbitration, to cone forward with sone proof that an 
actual dispute or controversy exists which would require 
renoval of this case fron the courts. Defendants have not, 
and obviously can not, establish that anv such clains do, 
in fact, exist. Plaintiff has repeatedly requested defend¬ 
ants to show the existence of one such clain, and staff 
counsel for the Court of Appeals has nade a sinilar request. 
But still, the defendants have failed to furnish any such 
infomation. Surely, after four and one-half vears, defend¬ 
ants nust know what claims now exist, which arose prior to 
August 31, 1970, and which are still unpaid; and if they can¬ 
not offer proof of any such claims, then there is nothing to 
be decided by arbitration. 

Plaintiff has accepted, for the purpose of this pro¬ 
ceeding, the figure of $38,931.28 as the amount due to him 
from the defendants. This amount was computed bv defendants' 
own certified public accountant (Appellant's Appendix, p. 
17a). It is respectfully submitted that for defendants to 
contend, at this point of the proceedings, that thev do not 
hive to come forward to show why their own accountant’s de¬ 
termination of the amount due plaintiff is subject to a fur¬ 
ther reduction because of the alleged existence of other, un¬ 
identified claims is simplv another attempt to stall the pay¬ 
ment due plaintiff for more than four years. 
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^®^®Ddants, in citing the case of 'lecchi v. 

Necchi Sewing Machine Sales Corp .. 348 F. 2d 693 (2 Cir., 
1965), cert , denied , 383 U.S. 909, point out that the 
Court decided which issues were arbitrable and which were 
not without decidinq whether there was anv nerit to then 
(Appellees' brief, p. 4). Plaintiff is not asking this 
Court to pass upon the merits of a particular claim arising 
under or out of the partnership agreement, but rather to 
determine whether there are any such claims. Plaintiff does 
not seek a legal determination, for example, that he is, or 
is not, responsible for the claim of a creditor who has fur¬ 
nished goods or services to the partnership, but rather 
whether any such claims are even in existence, and which 
would therefore require a determination by an arbitrator. 

It was suggested in Appellant's brief (pp. 3-9) that 
if any claim does, in fact, exist, and this is shown now to 
the satisfaction of the Court, the Court should order that 
plaintiff be paid the sum of $38,931.28, plus interest, less 
a reserve of 3.93 (plaintiff's share of partnership capital) 
to cover any such claims. Defendants state that by making 
this point, plaintiff has conceded that there is a dispute 
between the parties (Appellees' brief, p. 2). Plaintiff makes 
no such concession. Defendants have not, after four years, 
come forward with any such claim, and that is the point of 
Appellant's brief. The language used in Appellant's brief 
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(at p. 8) is "assuming arquendo that...there are such claims". 
Certainly, this cannot be construed as a concession that there 
is an actual dispute or controversy between the parties. 

Defendants also contend that "the court below found 
a dispute without asking for evidence supporting appellees' 
claim that there was one" (Appellees' brief, p. 4). Plaintiff 
agrees that this was the decision below, and that in so 
deciding, the Court was in error. 

R. Allegation That There Are Claims Whic h Arose After 
August 3l, 197ff l - 

Defendants suggest that plaintiff is in some way re¬ 
sponsible for a share of the expenses incurred during the 
liquidation of the defendant partnership (Appellees' brief, 
p. 6). As set forth in the complaint, plaintiff gave notice 
of his withdrawal in February, 1970, effective Auqu 3 t 31, 1970, 
and did, in fact, terminate his limited partnership on that 
date. This is admitted by defendants in their answer. On 
August 31, 1970, the defendants were not in liquidation, and 
the sale of assets did not take place until after August 31, 
1970. How then can plaintiff be responsible for a share of 
these expenses or losses? Defendants admit that as a matter 
of law, plaintiff might be correct, but that such determination 
must be submitted to arbitration, citinq Prima Paint Corp. v. 
388 U.S. 395 (1967). Again, plaintiff does not dispute the 
right of arbitrators to decide questions of law. But as stated 









^ Paint Corp. , supra , and numerous other cases, the 

court must be satisfied first that the issue is arbitrable. 

What the defendants seek to accomplish here, with resnect to 
claims arising after August 31, 1970, is based on the same 
line of reasoning as proposed by them with respect to claims 
arising prior to August 31, 1970: Set forth a completely un¬ 
substantiated claim, and declare that such statement, by itself, 
constitutes a "dispute". Defendants are certainly "clutching 
at any straw" by contending that plaintiff is responsible for 
claims which did not even come into existence until after he 
terminated his interest in the Partnership. The New York 
Partnership Lav; does not make a partner liable for subsecuent 
claims, and the partnership agreement here in ouestion specif- 
states that no partner shall share in anv losses of the 
partnership incurred after the date of his withdrawal (Appel¬ 
lant s Appendix, p. 19a). Defendants' contention is, there¬ 
fore, no more than an attempt to hold plaintiff resnonsible for 
claims after the date the partnership agreement between them 
had been terminated - and such a controversy, which does not 
arise out of the contract, is not subject to the arbitration 
clause of the contract (see argument, appellant's brief, pp. 


10 - 11 ) . 






c 0 N C L U s ION 


The order of the district court granting the 
motion to stay thia action pending arbitration should be 
reversed and the defendants should be directed to pay to 
plaintiff the sum of $38,931.28 plus interest. There is 
no dispute or controversy to be submitted to arbitration. 


Respectfully submitted. 


MURRAY M. WEINSTEIN 
Attorney for Appellant 


January 27, 1975 


SAMUEL J. WEINSTEIN 
Of Counsel 
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